
REPLY TO 
ATTENTlON 0:: 

CERE-MC 0 May 1992 

. 
MEMORANDUM FOR SEE DfSTRlBUTfON 

SUBCIECT: Amendment to Real Estate Polfcy Guidance Letter No. 4 

3. References: 

(I. MemOrandm, CERE-MC, 13 Sep 91, Bubject: Real Estate 
Policy Guiclence Letter No. 4 -- Environmental ConsideratAons in 
the Permitting, Outgranting, Transfer, or Disposal of Non- 
Militaq Real Property undef Control of the Army Corp8 of 

Engineers. 

b. Memorandum, ENVR-EH, 1 Nov 90, subJect: Real Property 
Transections and Preliminary Assessment Screenings (PAS). 

2. Paragraph 36(3) of Real Estate Policy Guidance Letter No. 4 
(Reference la) 1s amended by striking out the last sentence. 
Decisions regarding categorical exclusions 
to CERE-MC. 

. - .---- not be forwar&& 

3. For purposes of performlng the FAS on civil works property, 
the definition of "Transfer" in Revised AR 200-I (contained in 
Reference lb) will apply, except that the phrase "minor licenses 
granted by the lnstallb.on conunander incident to post 
administration" should be read as "minor licenses granted by the 
Ustrict Commander lncfdent to project management." Shoreline 
management permits are not subject to the PAS requirement, since 
they are not transfers of interests in real property. 

4. Many in the field have expressed concern over the- 
"requirement" to perform a site inspection in order to.complete 
the PAS. Paragraph 12f of Reference lb states: “Items to be -.- 
considered during the PAS process should inolude...(5) Visual 
Site Inspection[.J" (emphasis added) Discueslons with the 
proponent of Reference lb, the Army Environmental Office, 

' indicate that the Visual Stte Inspection is not an absolute 
requirement, end should be performad only wh=thr reoord8 
search, or other evidence, -indicates B possibility that hazardous 
substances were stored on the property. 

- - - -a . ..- L -. 
5. -* This off ice-36 currently dfscussing additional changes and :I:-’ .- 
improvements to the PAS procedure with the Army Environmental 
Office and other interested elements. Among the itunrr bsing’ T 
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discussed are establlehxcent of a standardized PAS format and 8 
refined definition of "transfer." These forthcotn$ng chengas 
should clarify snd stremlfne the D%strict's responsibiliti@s and 
procedures in performing this function. 'Your patience and 
efforts in sttempting to implement this lmportsnt program, with 
limited guidance, are appreciated. 

FOR THE DIRBCTOR: 

and Dfepoaal 

Directorate of Real Estate 

DISTRIBUTION: 

COMMANDER 
LOWER MISSlSSXPPL VALLEY DIVISION, ATTN: CELMV-RE-M 

e -1v1s- EMRD-RE- 
NEW ENGLAND DIVISION, CENED-RE-M 
NORTH ATLANTIC DIVISION, ATTN: CENAD-RE-M 

) 
NORTN CENTRAL DIVISION, ATTN: CENCD-RE-M 
NORTH PACIFXC DIVISION, ATTN: CENPD-RE-M 
OHIO RIVER DIVISION, ATTN: CEORD-RE-M 
PACIFIC OCEAN DIVISION, ATTN: CEPOD-RE-M 
SOUTH ATLANTIC DIVISION, ATTN: CESAD-RE-M 
SOUTH PACIFIC DIVISION, ATTN: CESPD-RE-M 
SOUTHWESTERN DIVISION, ATTN: CESWD-RE-M 

u-i.‘. 

. . . 

MEMPHIS DXSTRICT, ATTN: CELMM-RE 
NEW ORLEANS DISTRICT, ATTN: CELMN-RE-M 
ST. LOUIS DISTRICT, ATTN: CELMS-RE-M 
VICKSBURG DISTRfCT, ATTN: CELMK-R&M 
KANSAS CITY DISTRICT, ATTN: CEMRK-RE-M .-.. 
OMAHA DISTRICT, ATTN: CEMRO-RE-M 
BALTIMORE DISTRICT, ATTN; CENAB-M-M 
NEW YORK DISTRICT, ATTN: CENAN-RE-M 
NORFOLK DISTRICT, ATTN: CENAO-BE-M ._ . 
CHICAGO DISTRICT, ATTN: CENCC-RE 
DETROIT DISTRICT, ATTN: CENCE-RE-M 
ROCK ISLJWD DISTRZCT, ATTN: CENCR-RE,-M 

L .’ ._ 

--- . . ST. PAUL DISTRXCT, ATTN: CENCS-RE-M ~.1_ _. ":,, __,..-- .m- . . ..C.-. . . .- . . . ..m- _-. ALASKA DISTRICT, ATTN: CENPA-RE-M .'.'.-.zz -A... . . 7 .-.. . mm--.* . -. . . . - ..-.. 
PORTLAND DISTRICT, ATTN: CENPP-RE-M 3 
SEATTLE DISTRICT, ATTN: CENPS-RE-M 

' "..=.; -- .- 
. 

WALLA WALLA DISTRICT, ATTN: CENPW-RE-M .L.' : 

J 
HUNTINGTON DISTRICT, ATTZ'JJ CEORH-RE-M 4, * 



REPLY TO 
ATTENTION OF: 

CERE-MC (405-80) 13 September 1991 

utrm~mlv I ur ant nnwr 

U.S. Army Corps of Engineers 
WASHINGTON, D.C. 20314-1000 

MEMORAN&M EOR SEE DISTRIBUTION 

SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

1. References: 

. The Comprehensive Environmental Response, Compensation, 
and Lqability Act (CERCLA); 42 USC 9601 et. seq., see especially, 
Section 9620 (h); 

i b. "Reporting Hazardous Substance Activity When Selling or 
Transferring Federal Real Property", found at 40 CFR Part 373, 
for additional background see Federal Register Volume 55, Number 
73, page 14208, published 16 April 1990; 

C. AR 200-1, "Environmental Protection and Enhancement", as 
amended by Memorandum from ENVR-EH, to CEMP-RI dated 1 Nov 1990, 
Subject: Real Property Transactions and Preliminary Assessment 
Screenings (PAS); 

d. AR 200-2, "Environmental Effects of Army Actions"; 

41 CFR 101-47, Utilization and Disposal of Real 
Prope%y see especially subsections 101-47.202-2 101-47.203-7, 
101-47.364-14, 101-47.307-2, and 101-47.401-4, for additional 
background see Federal Register Volume 56, Number 72, page 15048, 
published 15 April 1991; 

f. ER 200-2-2, "Procedures fz Implementing NEPA"; 

. ER 405-l-12; Chapter 11, "Disposal", see especially 
parag:aphs 11-6, 11-19, 11-123 and 11-127; 

h. ER 405-l-12; Chapter 8, "Real Property Management", see 
especially paragraphs 8-2, 8-3, and 8-5; 

2. References lg and h, identify the informafinn that is to be 
included in all disposal and outgrant assemblies. Both of these 
suggest that environmental factors be considered before real 
estate disposals or outgrants are executed. However, each 
regulation takes a different approach to ensuring compliance with 
the relevant environmental laws. 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
'Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

3. , The regulations discussed in paragraph 2 were written before 
the full impact of some of the environmental laws was realized. 
Accordingly, there q a lack of uniform consideration of 
environmental factors in the transferring, disposal, and 
outgranting of non-military real property under the control of 
the Army Corps of Engineers. These variations present a 
potential source of problems in assuring the Corps' compliance 
with the various environmental laws. In order to correct this 
situation the following procedures are effective immediately: 

a. The Real Estate file for any action involving the 
permitting, outgranting, transfer, or disposal of any interest in 
non-military real property, and the transmittal assembly if the 
action must be forwarded to higher headquarters, will contain a 
statement identifying the environmental review that was 
conducted, when it was done, and by whom it was reviewed. The 
environmental requirements with which we must comply fall into 
three general groups: they are to be addressed separately and 
specifically: (i) NEPA; (ii) Other environmental laws, compliance 
with which is required notwithstanding NEPA; and, (iii) CERCLA, 
especially 42 USC 9620 (h). 

b. Compliance with NEPA: 

(1) Depending on the impacts of the proposed action, 
the environmental review required by NEPA will be either: W A 
Record of Environmental Consideration (REC); (ii) An 
Environmental Assessment (EA) with a Finding of No Significant 
Impact (FONSI); or (iii) an Environmental Impact Statement (EIS). 
There may also be cases where both an EA and an EIS are prepared. 

(2) When an action qualifies as a Categorical 
Exclusion (CX), an REC, following the format discussed in 
reference Id, shall be included, along with a citation to the 
section of the regljlation, reference If, that provides for this 
type action to be a Cx. The REC may be executed by the Chief of 
Real Estate. 

, 
C. To show compliance with environmental laws whose 

requirements are not subsumed in NEPA, the Real Estate file and 
the tran-7 ittal assembly should indicate if there has been 

.compliance with any of the following statutes and Executive 
Orders which are applicable. It should be noted, some of the 
following are applicable in all cases while others may not be. 

2 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
'Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

(1.j The National Historic Preservation AC's, 16 USC 470 
et' seq.: 

(2) The Coastal Zone Management Act, 16 USC 1451 et 
seq.: 

(3) The Endangered Species Act, 16 USC 1536 et seq.: 

(4) The Clean Water Act, 33 USC 1251 et seq., 
including the Section 404 wetlands permitting process and Section 
311; 

seq.: 
(5) The Wild and Scenic Rivers Act, 16 USC 1271 et 

(6) The Clean Air Act, 42 USC 7401 et seq.; 

(7) The Antiquities Act, 16 USC 431 et seq.; 

(8) Archeological and Historic Preservation Act, 16 
USC 469; 

1996; 
(9) American Indian Religious Freedom Act, 42 USC 

(10) Archeological Resources Protection Act, 16 USC 
470aa-11; 

L (11) Toxic Substances Control Act, 15 USC 2601; 

(12) The Solid Waste Disposal P -", 42 USC 6901, (This 
is also known as RCRA the Resource Conservation and Recovery 
Act); 

(13) Federal Insecticide, Fungicide, and Rodenticide 
Act, 7 USC 135; 

and, 
(14) Executive Order 11990, Protection of Wetlands: 

(15) Executive Order 11988 as amended by Executive 
Order 12148, Floodplain Management. l 

3 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

, d. Compliance with CERCLA: 

(1) Compuance with CERCLA will be documented by 
including in each file and assembly for the outgranting, 
transfer, permitting, or disposal of real property or an interest 
therein, a Preliminary Assessment Screening (PAS) as that 
procedure is described in reference lc, substituting for the 
military command structure the appropriate Civil Works approval 
channel. The Report of Availability required by references 1. g. 
(paragraph 11-19) and h. (paragraph 8-3) are to be combined with 
the PAS and included in each file and assembly. 

(2) If it is determined that no activity took place on 
the property involving amounts of a hazardous substance above the 
CERCLA threshold levels, then language substantially in 
accordance with that found in 41 CFR 101-47.202-2 (b) (10) (iii) 
should be included in the PAS. A PAS is prepared for a specific 
action (e.g. the outgranting of a particular parcel of land) and 
should not be confused with Environmental Inventories of a 
generalized nature such as the Environmental Review Guide for 
Operations (ERGO). An example of a PAS, without attachments, is 
enclosed. 

(3) Categories of actions such as those involving 
renewals of outgrants that have previously been subjected to a 
PAS, and minor outgrants, such as licenses for boat ramps or 
docks may be excluded from the PAS requirements by the District 
Engineer, provided that: (i) He first obtains the concurrence of 
the Division Engineer; (ii) The amount of land involved is 
minimal; and, (iii) The use being permitted is unlikely to cause 
any environmental damage or significant disturbance to the site. 
A copy of such decision specifying the type(s) of actions to be 
so excluded with the concurrence of the Division Engineer shall 
be forwarded to CERE-MC, and the implementation of such decision 
shall be held in abeyance for 30 days after transmittal by 
Division to HQUSACE. 

(4) You should keep in mind, when considering 
compliance with CERCLA and RCRA, that federal agencies are 
legally..obliged to follow state. law and procedure implementing 
these laws; and, that state law-under an EPA approved XRA program 
may determine the definition of, for example, "hazardous 
substances". 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
'Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

(5) CERCLA, reference la, requires that all 
"transfers" (in the context of this act this term should be read 
broadly and not as a,term of art meaning an interagency transfer 
of accountability) of real property from the Federal Government 
to another party, including another federal agency, must contain 
in the "contract" for the transfer a notice indicating if the 
property had been the site of a release, storage, or disposal of 
hazardous substances (see enclosure). There is to be a "complete 
search of agency files" to determine if a notice is needed. 
Additionally, if there was a release, storage, or disposal, the 
notice is to identify the nature of the substance involved, when 
the substance was on the property, and a description of the 
remedial action taken. For the purposes of this guidance sales 
contracts, leases, easements, permits and all other outgrant and 
disposal documents are "contracts for the transfer of real 
property". 

(6) The Environmental Protection Agency has issued 
regulations implementing Section 9620, see reference lb. The 
regulations do not diminish the all inclusive nature of the 
language of the act. 

(7) CERCLA also requires that two covenants be 
included in all "deeds" transferring an interest in real property 
from the Federal Government to another party, if there has been a 
release, storage, or disposal of more than the specified amounts 
of a hazardous substance (reference 1. b.). One covenant 
warrants that "all remedial action necessary to protect human 
health and the environment with respect to any such substance 
remaining on the property has been taken before the date of such 
transfer . . . ". The second covenant warrant, that, "... any 
additional remedial action found to be necessary after the date 
of [the] . . . transfer shall be conducted by the United States." 

(8) The records search required by CERCLA is to be a 
complete search of the agency records (see reference lb). 
Therefore, the District should have in its files, written 
confirmation of such a search, from all elements of the District 
(or Division) e.g. operations, construction, safety, logistics, 
planning, etc. that might have records indicating if the CERCLA 
"threshold" (reference lb) on the quantity of hazardous 
substances has been crossed. 

c 

5 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

(9) If the records check indicates that the 
"threshold" for reporting the storage, release, or disposal of 
hazardous substances has not been exceeded, and there is no other 
actual or constructive notice indicating that it has, a deed for 
the transfer of such property from the Federal Government need 
not contain language referencing CERCLA i.e., 42 USC 9620. 

(10) When a PAS is completed pursuant to an outgrant it 
should be signed by both the Government and the grantee and 
retained in the files until the outgrant ends or is terminated. 
The initial PAS will then form the baseline in determining 
responsibility for any future restoration work. At the 
conclusion of the outgrant a PAS and such other investigations as 
are warranted should be completed to determine what if any 
environmental restoration work is needed. 

4. Care should be taken to ensure that compliance with the 
environmental statutes is adequately documented both to prevent 
potential financial liability to the Government, and because 
several of the laws (e.g. RCRA and.CERCLA) have provisions 
whereby individual employees of industry and government may be 
held personally liable for their acts or omissions that violate 
the laws. Such liability may be both civil and criminal 
depending on the facts of the case. (Please see enclosed cases) 

5. Effective immediately no outgrant, permit, disposal, or 
transfer of any non-military real property or interest therein 
shall be processed or forwarded to higher echelons for approval, 
that does not comply with the guidance included herein. 

FOR THE COMMANDER: 

Encl 
Director of Real Estate 

6 
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CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, OlJtgranting, 
'Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

DISTRIBUTION: 
COMMANDER 
LOWER MISSISSIPPI VALLEY DIVISION, ATTN: CELMV-RE 
MISSOURI RIVER DIVISION, ATTN: CEMRD-RE 
NEW ENGLAND DIVISION, ATTN: CENED-RE 
NORTH ATLANTIC DIVISION, ATTN: CENAD-RE 
NORTH CENTRAL DIVISION, ATTN: CENCD-RE 
NORTH PACIFIC DIVISION, ATTN: CENPD-RE 
OHIO RIVER DIVISION, ATTN: CEORD-RE 
PACIFIC OCEAN DIVISION, ATTN: CEPOD-RE 
SOUTH ATLANTIC DIVISION, ATTN: CESAD-RE 
SOUTH PACIFIC DIVISION, ATTN: CESPD-RE 
SOUTHWESTERN DIVISION, ATTN: CESWD-RE 

CF: 
COMMANDER 
MEMPHIS DISTRICT, ATTN: CELMM-RE 
NEW ORLEANS DISTRICT, ATTN: CELMN-RE 
ST. LOUIS DISTRICT, ATTN: CELMS-RE 
VICKSBURG DISTRICT, ATTN: CELMK-RE 
KANSAS CITY DISTRICT, ATTN: CEMRK-RE 
OMAHA DISTRICT, ATTN: CEMRO-RE 
BALTIMORE DISTRICT, ATTN: CENAB-RE 
NEW YORK DISTRICT, ATTN: CENAN-RE 
NORFOLK DISTRICT, ATTN: CENAO-RE 
CHICAGO DISTRICT, ATTN: CENCC-RE 
DETROIT DISTRICT, ATTN: CENCE-RE 
ROCK ISLAND DISTRICT, ATTN: CENCR-RE 
ST. PAUL DISTRICT, ATTN: CENCS-RE 
ALASKA DISTRICT, ATTN: CENPA-HE 
PORTLAND DISTRICT, ATTN: CENPP-RE 
SEATTLE DISTRICT, ATTN: CENPS-RE 
WALLA WALLA DISTRICT, ATTN: CENPW-RE 
HUNTINGTON DISTRICT, ATTN: CEORH-RE 
LOUISVILLE DISTRICT, ATTN: CEORL-RE 
NASHVILLE DISTRICT, ATTN: CEORN-RE 
PITTSBURGH DISTRICT, ATTN: CEORP-RE 
JACKSONVILLE DISTRICT, ATTN: CESAJ-RE 
MOBILE DISTRICT,ATTN: CESAM-RE 
SAVANNAH DISTRICT, ATTN: CESAS-RE 
LOS ANGELES DISTRICT, ATTN: CESPL-RE 
SACRAMENTO DISTRICT, ATTN: CESPK-RE 
ALBUQUERQUE DISTRICT, ATTN: CESWA-RE 
FORT WORTH DISTRICT, ATTN: CESWF-RE 
GALVESTON DISTRICT, ATTN: CESWG-RE 

7 



CERE-MC (405-80) 13 September 1991 
SUBJECT: Real Estate Policy Guidance Letter No. 4 -- 
Environmental considerations in the Permitting, Outgranting, 
Transfer, or Disposal of Non-Military Real Property under the 
Control of the Army Corps of Engineers 

, . 

LITTLE ROCK DISTRICZ, ATTN: CESWL-RE 
TULSA DISTRICT, ATTN: CESWT-RE 

8 



PRELIMINARY ASSESSMENT smEENING (PAS) 

1. F&E& pl?wERTY TRANsAmsoN: This project consists of the 
.darolition and the disposal of the existing Industrial Wastewater 
Treatment Plant (IWI'P). The existing IWP was constructed in the 
1940', and cannot met the current treatmnt requirements for 

' mbiliza&n. A new IWl'P has been constructed which will meet 
these requirements. All structures marked for dadition‘will be 
steam cleaned priotito demolition. 

a. A (xMpREHENsIVEFWXlFUX SEARCHON 28 FEERuARY1991included 
a review of the follming areas: 

1) Rem&al Investigation Report for Lake City Amy 
Amunition Plant by Roy F Weston, Inc., May 1988. 

2) Environmntal M3nagemznt Plan for the Lake City Army 
Amunition Plant, &tober 1987. 

i 3) Ground Water Quality Assessment Plan -- Industrial 
Wastewater Treatmnt Plant Settling Basins, Dames & bore, 
December 1988. 

4) Chemical Data For RCRA Ground Water Quality Assessmnt 
Plan -- IWI'P Basins, Rainbow Envirochem, Inc, Januaxy - July 1990. 

5) concept ksign Analysis -- Treatability Study for 
Wastewater Treatment Facilities -- Volurre IV, Black 6 Watch, 
November, 1984. 

6 1 hhstrwater Characfxrization Study -- fCA Project No. 24, 
Black & Veatch, August, 1988. 

b. A SITE INVESTIG4TIOS was pzrformd on 28 February 1991 and 
evaluated the following ares: 

1) Reviewed aerial photos frm 1952, 1957 and 1975. 

2) Visual inspection of exlstir,g 'hTP. 

3) Interviews with IhTP prsonnel at Lake City Am 
Amunltion Plant concerning historic use and operations of the 
IhTP and surrounding area. 

4) Reviewed uz.tallation nups fror.1 1971, 197$, -XI 1985. 

3. A ‘Sumary of this PAS is provided in the Statemnt of 
Fmdmgs. 



PAS Page 2 

prepared by: G. A. Abbott 
EnvLormmtal Engineering 

Date: 
Apprwtd by: T. J. Hemn 
Manager, Environmntal Engineering 

Signed: 
Environnlental Coordmator 
Lake City Army Amunition Plant 

Date: 3/49/w 

PAS-PN24 

L 

- 
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PAS STATEMXT OF FI!CDl X2i 

1. KkAL Hu%Kli ‘lHA\S1’l’JUu : LJb3iUl 1 t Ici1.1 PIKI dispu5bl of existing 
Industrial Wastewater Treatwnt Plant (IWP) at the Lake CL ty Amy 
A-mm 1 t i 011 Plant. 

2. ulNkwwi\Sl VIL luLuuJs SW: A reclsrds 5~arcl.i was cuhducted 
I on 28 Fettvary 1991 and consisted of the areas indicated OII tlw 

PAS UWlmn3it. ‘lrre lollow~ng is a oummry of the records searcll: 

It IS klimi that hazardous substances (waste oil) were treated in 
the existing IWP. No documntatio~s has been identified to date 
irdicati~ig splils or releases to the enviroirwiit in relatiw to 
the structures which will be dessrslished at the existing IWP. 

’ IXlring the period csf 1970 to 1966 the wastewater from the 
explosive area, which conta1nti a listed hazardous w;rste X046, 
(waste sludge frail lead-based initiating caiwunds) was treated at 
tlse exist llig IWIY. ‘lh~s waste stream was diverted to a set of 
settling basins in the explosive area in ibkrch 1986. The settlilg 
basins, Which were a part of the existing WFP, were closed as a 
hazardous sludge storage facility in Hoverher 1988. The mjority 
of the lnfomt ion In the record search identified the sludge 
5 t orage &is i Ii5 . The exi s t i ng IhTP was excluded f rUliS the laazardous 
waste closure because it was a tank systamij which discharged under 
a Xational Pollutant Disc-ha&e El insination Systen (?.‘FGS) pemi t. 

l'Jie f’olimsjlig are. the existing Stl’lJ~tlJi~S to include tf-fc 
f ounda t i cm arcI i 1.1 t ~rt’cmwc t i ng pip i iig to be clew 1 i shed 81id 
trarqwteB 01’1~1 te to a dwitilititill laisdfiil: 



. 
Patit! 2 

Before rmrjval of 81.y strui.tul’e, tie soi 1 titlihitll tile structure 
will be stusp~ea alId tested for pH, total lrtid, zim, clipper, total 
oi 1 and grease ahd Total Cilaracterist ic kachate Projcedure (TCLPj 
for lead. Access to the soil beneath the structure shall be by 
drillil>g or cuttilsg a hole in the floor slab or structure Icrttcm.. 
The results of the soil tests 511cill be evaIuated ohd any 59il 

‘which Is found to be hazardous will be trar;spdrted to a 1ice~lsed 
off-plant hazardous waste disposal facility. All deal i tioll 
mterial will be dikposed of in a ltcensed solid waste dispdsai 
facility. 

3. Sl’lx lNSPkX.Tlrn: A site inspect iols was performed WI 28 
February 1991 arid involved the areas indicated oh the PAS 
6ilcuitiI.I t . The f’ollowing is a sumri~~y of the site inspect ioh: 

A Wview ul’ aerial plii,tography as well a5 a visual site inspectio1.r 
has riot resulted in either the conf iriwtior; irr the suspecting cjf 

, unusual contdminatiun other thali the treatmmt of wiistewtiter. A 
visual inspection was mmlucted and revealed IN unusual lahd 
features, odors, stressed vegetat icm, etc. There are areas ma1 
the construction of the new IWP where earth has been cut away and 
no contanilnat lun w&s observed. 

4. FI?CUIU36: 

A PAS was perfornml on 28 February 1991 to determine if any 
ktizardous substances were stored or released that would prohibit 
tlie deritilltior~ ~J-ICI alsposal or’ the existing IWP. The conclusion 
of this PAS is that no specific 01’ unusual envirmnmtal CsoJweJ’JiS 

have been identified that would sig~iificantly affect the disprssal 
oi the subject material offsite. Any Wl’italiiiJiattXl mterial wi 11 
be cleaned and reliiered imr-llatardouj prior to disposal ii1 an 
riifsi te i icensed soi id waste Ial.klf i 11. It is thy firrding of this 
PA5 that the um~lislsed tmterial from the existing IWP tr? 
disposei; of offsite. 



Lake City Am+ Rniuni t ion Plarrt 

PAS-F 

I 



. . I RECORDOFENVI l?ObMEW& CONSIDEIRATXON (REC) .a . 

To: Guy Kelso 

Fm: George Abbott 

Prciect Title: bmlition and Disposal of the Existing Industrial 
Wastewater Treatment Plant (IWiP) 

.- 

Brief Description: Thii project will consist of dgnolition and disposal 
of the existing IWTP. The debris frun this project will be stez 
fieZ%d-before d&%Eal to 
the cleaning operation will 

SanitSi!i!~narili -7QTwastewatii from-' 
be discharged *to the new IWIT. A 

Preliminary Assessment Screening (PAS) has been prepared. 

Anticipated Date and/or I)uration of Pqsed Action: The estimated 
duration for this pmject is six mnths after receipt of funds. This 
project is being corrpleted under PN-24 funds. 

Reason for Using Record of Envirommrtal Consideration: 

This project has been adquately covered in an Environmental Assessment 
(IA) entitled Wastewater Treatment and Dispasal Facilities at Lake City 
Amy Anmmnition Plant Jackson County Missouri dated Dtmmber 1984. The 
EA my be reviewed at Lake City Army Amunition Plant. - 

Signed: 

Signed: 

Signed.: 

29REC 

&m- 
Prepared by: G. A. Abbott 
Environmntal Engineering 

Appr6ved by: T. J. He-man 
Hmager, Emvironmental Engineering 

Lake City &my Amunition Plant 

-. . 
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U.S. v. Dee 31 ERC 1953 

U.S. v. DEE , 
U.S. court of ApJ%aIs 

Fourth Circuit 

UNITED STATES OF AMERICA, 
Pltintiff - Appcllec, versus WILLIAM 
DEE; ROBERT LENTZ; CARL 
GEPP, Defendants - Appellants, No. 89- 
5606, September 4, 1990 

Rcaource Conservation and Recovery 
Act 

Enforcement - CriminaI (~155.8010) 
(1) Civilian employees of Army DC- 

partment arc not immune from ptosccu- 
tion for criminal violations of Resource 
Conservation and Recovery Act, because: 
(1) statute holds individuals liable; (2) 
employees were tried and conviaed as 
individuals, not as agents of governmc:rt; 
and (3) federal court decisions demon- 
strate that there is no general immunity 
from criminal prosecution for actions in- 
dividuals take while in office. 

Eaforcemcnt - Crilninrl (~155.8010) 
121 Civilian employees of Army De- 

partment were properly found liable for 
knowingly violating Resource Conserva- 
tion and Recovery Act, even though em- 
ployees claimed that they did not know 
that violations were crime or that chemi- 
cals they handled were haaardous, be- 
cause: (1) government was not required to 

rove that employees knew violation of 
ii CRA was crime, and (2) court finds that 
evidence clearly shows that employees 
knew that chemicals were both “harard- 
ous” and “wastes” under aa. Court finds 
erroneous instruction to jury was harm- 
less error in that jury would still have 
convicted employees if properly 
mstructed. 

Enforcement - Criminal (~155.8010) 
131 Jury properly found civilian em- 

ployees of Army Department liable for 
improper storage and dtsposal of dimethgl 
polysuifide under Resource Conservation 
and Recovery Act. even though employees 
claimed that chemical was not hazardous 
substance, because: (I) even though sub- 
stance was no! listed hazardous waste 
under RCRA, government argued that its 
ignitability made it haaardous, and (2) 
even though employees attempted to 
prove that flash point of substance was 
greater than 140 degrees Fahrenheit, jury 
had adequate cvtdence to conclude that tt 

was sufficiently ignitable to bc charaaer- 
istic waste under RCRA. Court also con- 
cludes that substance was “waste” be- 
cause it was in fact discarded in 1984. 

Enforcement - W (bl55.8010) 
[4] Jury properly found civilian cm- 

ploycc of Army Department liable for 
unpermitted storage and disposal of var- 
ious hazardous chemicals in violation of 
Resource Conservation and Recovery Act, 
even though employee claimed that he 
was not in cha 
where &micas were stored, because 7 

e of operations at facility 

court finds that evidence showed employ- 
ee was in charge of operations and that 
storage was crime even if it was negligent 
and inept rather than intentional. 

Enforcement - CriminaI (,155.8010) 
19 Jury properly found civilian em- 

ployees of Army Depanment liable for 
unpermitted treatment and disposal of 
various hazardous wastes in violation of 
Resource Conservation and Recovery Aa, 
even though employees claimed that 
wastes went to sewage treatment facility 
and were therefore exempt from RCRA 
requirements, because, even if certain 
treatment and disposal activities were 
exempt, dumping of drum residues and 
incineration of methyl chloride were un- 
contested treatment and disposal 
violations. 

hforumcnt - Criminal (b155.8010) 
(61 JUT properly found civilian em- 

ployees of Army Department liable for 
unpermitted storage and disposal of var- 
ious chemicals in violation of Resource 
Consemation and Recovery Aa, even 
though employees claimed that they in- 
herited waste storage and disposal prob- 
lems from prior waste managers, because: 
(1) regardless of whether they inherited 
problems, employees were responsible for 
maintaining area where chemicals were 
stored between 1983 and 1986, and (2) 
employees failed during that time :o en- 
sure that chemicals were managed in ac- 
cordance with act. 

On appeal of Resource Conservation 
and Recovery Act criminal convictions of 
three civilian employees of Army Dcparr- 
ment (DC Md. CR-88-211-HAR; Har- 
grove,.].); affirmed. 

Michael A. Brown, M’ashington, D.C., 
and Richard Melvin Karceski, Baltimore. 
Md.. for appellants. 
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31 ERC 1954 L!S. v. Dee 

Jane F. Barrett, assr U.S. any, Balti- hazardous wastes at rhe Pilot Plant. 
more, Md., for appcllcc. Count Four focused on violations alleged 

Before James M. Sprouse and Robert to have occurred at the “Old Pilot 
F. Chapman, circuit judges, and Hiram Plant”,’ a oepqrate building complex 
H. Ward, senior district judge, Middle that was.closed In 1978.’ 
District of North Carolina, sirring by Aberbcen Proving Ground acquired an 
designarion. umbrella RCRA permit for management 

: of hazardous waste materials at the Prov- 
Full Text of Opinion ing Ground. Under the permit, three SCP- 

SPROUSE, Circuit Judge: 
arate areas at Aberdeen were designated 

bWiam De, Robert Lenus. and Cad 

for storage of hazardous wastes; however, 

Gepp (hereafrer collectively “defcny 
the permit did not allow storage, treat- 

dams”) appeal the judgment of the distrrcr 
ment, or disposal of hazardous wastes at 

court entered after a jury triai finding 
the Pilot Plant or the Old Pilot Plant. 

them guilty of multiple violations of the 
Aberdeen in 1982 promulgated a rcgula- 

criminal provisions of the Resource Con- 
tion, APG 200-2, that established “poli- 

suvation and. Recover)r AQ. (“RCRA’: 
cia and proccdum for management and 

or&tsY), 42 USC. 596901 ef seq. 
disposal of solid and hazardous waste 
materials at Aberdeen Proving Ground” 
and mandated compliance with all fedcr- 

I 

RCRA provides a comprehensive scheme 
for regulating storage, treatment and dis- 
posal of hazardous waste, requiring that it 
be managed to prevent leakage. spillage, 
hatardous chemical reactions, and migra- 
tion of toxins into the soil, water, or air. In 
addition to administrative prwision~, the 
Act arates uiminal liability-for persons 
who knowin ly handle hazardous waste 
without a k CR4 permit. 42 U.S.C. 
#6928(d).’ 

statute and RCRA rcgulatlons. 

‘al, state, interstate, and local regulations, 
specifically referencing both the RCRA . . 

APG 200.2 directed all tenant orgdni- 
tations, such as the Center, to report any 
wasfe material “suspened ‘10 be toxic, 

-carcinogenic, caustic, i itable, or reac- 
tive” by fiflin 
“hard card.” pan receipt of the hard 
card, designated Aberdeen organiaationr 
were responsible for transponing hazard- 
ous wasres to the permitted storage 

__ areas. APG 200-2 was specific and thor- 
ough, listing various individual chemicals 
and classes of chemicals that were likely to 
be hazardous, and reiterating that haz- 
ardous wasres were to be managed in 
accordance with all applicable laws. 

In 1982. the Center issued a standard 
- operating procedure, which in 1984 was 

reissued as a regulation known as 

CRDCR 710-l. It required identification 
of all RCRA wastes ‘and directed that they 
h-handled in accordance with the turn-in 
procedures of APG 200-2. Waste chemi- 

. . cals were det’ined as “those substances 
which have deteriorated to the point 
where thev are no longer usable, arc con- 

The defendant engineers were civilian 
employees of the United States Army as- 
signed (0 the Chemical Research, Devel- 
opment, and Engineering Center at Aber- 
deen Proving Ground in Maryland. All 
:he defendants were involved in dcvelop- 
ment of chemical warfare systems. Gepp, 
a chemical engineer, was responsible for 
operations ac and maintenance of the Pilot 
Plant;’ Dee and Lentt were Gepp’s 
superiors. Counts One through Three of 
the superseding indictment charged rhe 

..ri_rf~~~.~~c with violating the Act ey illc- 
Ea’iij storing, treating and dtspostng of 

&i&red: or cannot *be stored safely.” 

‘The district court suspended each defcn- - 
dant’s sentence and placed each on probauon ‘ The Old Pilot Plant included a laborato- 
for three years with a condition of 1,000 hours- ry buildtng. an office buildrng. scrubbing 
of community service work. towers and a storage area. 

’ Paraphrased, the portion pertinent to this 3 A fifth count charged defendants with 
case reads: “Any person who knowingly treats, violation ol the Clean Water Act. 33 U.S.C. 
stores, or disposes of any hazardous waste $$1251 et rrg The jury could not reach a 
identified or hstcd under this subchapter with- verdict with respect to this COUR. 
OUI a RCRA pcrmlt shall, upon con\lction, be _ * In requlatom parlance and as used in thts 
subject to fine and/or imprisonment.” 42, opinion. -“permitted” means an activity for 
U.S.C. 56928(d)(2)(a). which a valid permit has been issued. Con- 

’ The Pilot Plant complex included a four- verscly. “unpermitted” means the activity is 
story laboratory building. an admmlstrat~ve -not authortzed by the facrlity’r permit, or that 
building, and storage sheds. the iaciltty does not have a permit. 
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U.S. v. Dcr 31 ERC 1955 

As heads of their mpective depart- 
ments, defendants WCR mponsible for en- 
suring that the provisions of ARC 200-2, 
CRDCR 710-1, and RCRA were fulfilled 
within their departments, and that their 
subordinates were swam of and in compli- 
ana with those regulations. Defendants 
admitted knowledge of ARC 200-2, 
CRDCR 710-l. and RCR4. 

II 

The defendants first contend that they 
arc immune from the criminal provisions 
of RCRA because of their status as federal 
employees working at a federal facility. 
Beuuse 42 USC. 46928(d) defines those 

(D.C. Cir. 1979) (“Article I, $5 does not 
immunize a member of Congress from the 
operations of the criminal laws”), cert. 
denud, 446 U.S. 982 (1980). See gmoall~ 
U&cd States u. Isnacr, 493 F.2d 1124, 
1142-U (7th Cir.) (“Criminal conduct is 
not part of the necessary functions per- 
formed by public officials”), cerf. denied, 
417 U.S. 976 (1974)’ 

liable as “any person who” knowingly 

United States nor an agency of the United 
violates the Act, and because neither the” 

States is defined as a person, defendants 
maintain they cannot be “persons” in the 
sense contemplated by 56928(d). They 
assert that by reason of their employment 
by the federal government they arc enti-. 
tied to its sovereign immunity, meaning 
they are immune from this criminal 
prosecution. 

Defendants next contend that they did 
not “knowing1 ” commit the crima 

ii 
ro- 

scribed b au. see 42 u. .c. !i 
$692B(d). hey claim that there was in- 
sufficient evidence to show that thr y knew 
violation of RCRA was a crime; Qso, that . . 

they managed were hazardous wastes. 
they were unaware that the chemicals 

The Supreme Court has repeatedly re- 
&ted similar arguments in cases involv- 
ing regulation of dangerous materials, ag 
plying the familiar principle that 
“ignorana of the law is no drfense.” 
Vnttrd SWCS u. Inrcmational Minerals 6 

’ Buauu defendants were prosecuted as 
individuals, their argument as to the rip of 
Congress’s waiver of immunity under 42 
U.S.C. $6961 is inappoaitc. The rune may be 
aaid of their reliance on Col~jbrnra LS Wol&rr, 
751 F.Zd 977 (9th Cir. 1984), which involved 
an attempt by the City of Los Angeles to 
prosecute a federal agency and its administra- 
tor under California hazardous waste low. 
The Ninth Circuit held that, although 42 
USC. 46961 directs federal agenda to wm- 
ply with state hurrdous wale laws, Congress 
did not intend to waive the United States’ 
sovereign immunity to criminal sanctions. 

[I] There is simply no merit to this 
ruggestion. The Act defines‘“person” as 

an individual, trust’, firm, joint rtock 
company, corporation (including a gov- 
ernment corporation), partnership, as- 
sociation, State, municipality, commis- 
sion, political subdivision of a State, or 
any interstate body. 

42 U.S.C. #6903( 15). The definition be- 
gins with an inclusion of “an individual” 
as a person. The defendants, of course, 
were indicted, tried, and convicted as indi- 
viduals, not as agents of the government. 
Suffice it to say that sovereign immunity 
does not attach to individual government. 
employees so as to immunize them from 
prosecution for their criminal acts. O’Shea 
** k&ton, 414 U.S. 488, 503 (1974); c$ 
IL!: v. Economou, 438 U.S. 478, 506 
(: 978) (“all individuals, whatever their 
position in govemr*-rrt, are subject to fed- 
eral law”). Even where artain federal 
officers enjoy a degree of ~nmunity for a 
particular sphere of official actions, there 
is no general ~immunity from criminal 
prosecution for actions taken while serv- 
ing their office. L’.ritcd Sfofes v. HasftngJ, 
681 F.2d 706, 710-712 (11th Cir. 1982) 
(“.4 judge no less than any other man is 
subject to the processes of the criminal 
law”), cert. denrrc, 459 U.S. 1203 (1983); + 
Ikrkd States v. Dtggs, 613 F.2d 988, 1001 

XII 

Wa!~m does not apply hem for two reasons. 
First, unlike the case rub pdm. Wren in- 
volved an action against a federal agency and 
its administrator in his official -pacity. The 
W’afkrs wun expressly warned: “Our decirior. 
is compelled by the parties’ agreement that the 
action is essentially one against the Units? 
States. Our holding in this case does not rims* 
warily app!y in a11 cases to prosecutions agains: 
federal officers or federal agencies.” Id. at 9’; 

Second, Wafers involved an attempt by a 
state to enforce stafe law against a fcders: 
age&y and its ofh-tr. In certain circu... 
sIanccs, federal ofkcrs may avoid crunma: 
prosecution by a stat? rvhen the alleged crime 
arose from performance of feoeral duties. CUQ- 
nzngham L’. )ieaglc, 135 U.S. 1, 75-76 (189.2. 
Morgan c. Cal~jomh, 743 F.2d 728, 731 (9:h 
Cir. 1984). The supremacy clause concerns 
which give rise to h’eaglc-type immunrf) arc 
nnt implicated in this case, whlth involves 
prdrccution for federal crimes by the federa: 
govcmmrnt. 
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Chcm. Corp., 402 U.S. 558. 563 (1971); 
United States v. Freed, 401 U.S. 601, 
607-l 0 ( 1971); Vmted States u. Dottcr- 
‘tuc~ch, 320 U.S. 277.280-81 (1943); linit- 
rd States u, Bdint, 258 U.S. 250 (1922). 
WC agree with the Eleventh Circuit that 
this time-honored rule applies p prosecu- 
tions under RCRA. Vmted States v. Ha es 
Intel Corp., 786 F.2d 1499, 1502-03 24 r 
ERC 12821 ( 11 th Cir. 1986); see also Unit- 
edStates v. Ho&, 880 F.2d 1033,1036-39 
[M ERC 1419) (9th Cir. 1989), cert. de- 
nied, I 10 S.Ct. 1143 (1990); cJ United 
States v. johnson & TOWS, Inc., 741 F.2d 
662, 669 121 ERC 1433) (1984), cert. 
denied, 469 U.S. 1208 (1985). “[WJhcrc, 
as here . . . , dangerous or deleterious dc- 
vicrs or products or obnoxious waste ma- 
terials are involved, the probability of 
regulation is so great that anyone who is 
aware that he is in possession of them or 

I, dealing with them must be presumed to be 
aware of the regulation. intcmational 
Minerals, 402 U.S. al 565. 

[2] Therefore, the government did not 
need to prove defendants knew violation 
of RCRA was a crime, nor that regula- 
tions existed listing and identifying the 
chemical wastes as RCRA hazardous 
wastes. However, we agree with defen- 
dants that the knowledge element of 
@6928(d) does extend to knowledge of the 
general hazardous character of the wastes. 
Among its jury insrructions, the district 
courx included one that advised: 

The government muu prove beyond 
a reasonable doubt that each defendant 
knew that the substanas involved were 
chemicals. However, the government 
need not establish that the defendants 
knew that these chemicals were listed 
or identified by law as hazardous waste 
. . . . 

While these statements arc correct, it was 
error to instruct the jury that defendants 
had to know the substanccs involved were 
chemicals, without indicating that they 

- - rk uad :.P know the chemicals were haz- 
ardous. See HoJtn, 880 F.2d at 1039; john- 
son & Towers, 741 F.2d at 668; compare 
CJnitcd States v. &CT, 850 F.?d 1447, 1450 
128 ERC 12541 (11 th Cir. 1986) (iury 
instructed thar defendant had to know the 
chemical waste had potential to harm 
othiis or the environment). However, we 
think the error was harmless. The record 
reflects -.lerwheIming evidence that de- 
fendants were aware they were dealing 
with hazardous chemicals. See Pope v. Ni- 
riots,, 48 1 U.S. 497, 501~03 (1987); Rose tt. 
Clark. 478 U.S. 570, 576-79 (1986) (con- 
viction should stand if rhc reviewing court 

can confidently say that no rational juror, 
if properly instructed, could have found 
for defendant).’ Contrary to defendants’ 
assertions, the evidence also clearly atab- 
lished that the materials they handled 
were “wastes” as that term is used in the 
statute: 

IV 

In addition to the preceding general 
challenges to their convictions, defendants 
raise issues specific to each count. 

Count One charged defendants with un- 
permitted storage and disposal of a haz- 
ardous waste - dimechyl 

s” 
lysulfide - 

at the Pilot Plant from une 1983 to 
August 1984. Gepp and Lcntz were found 
guilty of this count. 

Dimethyl polysulfide is a chemical the 
Center had considered as a componeni for 
a binary chemical weapon.‘O During the 
197Os, the Center produced dimethyl po- 
Iysulfide at the Pilot Plant and also pur- 
chased some from chemical companies. In 
1980, 200 canislerr of dimethyl poiyrul- 
fide were brought to the Pilot Plant from 
Fort Sill, Oklahoma, because they were 
leaking. All the dimeth 

A 
I polysulfidc was 

stored on the fourth oar of the Pilot 
Plant. Included were batches that had 
tested lo be “bad” or “ofi-spec.” 

By 198 1, the chemical weapon pro- 
gram which would have used the dimethyl 
polysulfide was canalled. No more di- 
methyl polysulfidc was produced, and no 
pro’ects which would use dimethyl 
sul k de were planned. In May 

p”- 
19 3, a 

safety inspector warned Lentz and Gepp 
that the roof of the Pilot Plant might 
collapse and that they should move the 
dimethyl polysulfide. but no action was 
taken. Four months later, a comer of Ihe 
Pilot Plant did collapse, crushing several 

’ We find no merit to the ocher contentions 
raised by the defendants in connmion with the 
district COUR’S instructions. As a whole. the 
insrructlons “fairly and adequately stateId] the 

C+srcr Co. u. Lnr~rs Slam, 676 F.2d 1015, IdI 9 
pertinent legal principles involved.” 5cr Ho gi 

(4th Cir. 1982). 
l Defendants’ self-&rving ar&ment that 

materials were not wastes until they de&red 
them wastes is without merit. Furthermorr, 
the evidence dcmonrtratd that defendants 
considered some if not all of the chemiuls 
listed under each count to be wastes because 
thr qrdered their disposal. 

Btnarv weapons make use of two chuni- 
cals, nelth& of which is lethal by itself, but 
which combine to form a lethal agent. 

Y 
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U.S. v. Dee 31 ERC 1957 

:’ drums so that dimethyl polysulfide spilled 
and drained into the floor drains. 

_. 
; . : 

‘. 
For the next several months, employees 

complained frqumtly to Lentt and Cepp 
about noxious odors fmm the dimethyl 
polysulfide, but not until the Spring of 
198ddid Gepp direct employm to move 
the containers of- dimethyl polyrulfide 

- outside and to fill out hard cards on them. 

/’ Cepp did not turn in Ihe hard cards to the 
, 

. 
rrroy Aberdeen office until August 

[3j Defendants contend that dimcthyl 
polysulfidc is not a hazardous waste. It is 
not a listed hazardous waste,” but the 
government’s theory at trial was that the 
dimethyl polysulfide handled by defen- 

I dants came within the definition of a 
“characteristic” hazardous waste, because 
its “flash point” was less than 140’ F.” 
Defendants argue that there was insuffi- 
cient evidence to prove that dimethyl poly- 
sulfide had a flash point of less than 140’ 
F, because a defense witness testified that 
hc had conducted tests on dimethyl poly- 
sulfide which indicated flash point of 154’ 
to 163’ F. Cross-examination of Ihe wit- 
ness, however, reflected irregularities in 
his testing procedures. Additionally, the 
govemment introduced the following evi- 
dence: a Material Safety Data sheet sup- 
plied by a manufacturer of dimethyl poly- 
sulfide indicating a flash point of 104’ F; 
testimony by the person who had tfans- 

i? 
ned the dimethyl polyrulfide from Fort 

111 that he had seen a Material Safety 
Data, Sheet listing the flash point as 124’ 
F; and the “hard card” which Gepp filled 
out on the dimethyl polysulfide listing the 
flash point as being between 61’ and 100’ 
F. In our view this evidence easily sup- 
ports the jury verdict which implicitly 
found that dimethyl polysulfide was z 
characteristic hazardous waste. C/: Greet, 
850 F.2d at 1452 (evidence sufftcient to 
suppon jury’s conclusion that waste ma- 
terial was 1 ,l,l trichloromethane). 

Defendants also contend the dimethyl 
@ysulfide was a “waste“ because it was 
still usable, i.e., that it was not prudent to 
,I:card it because it conceivably could be 
of value to the wea 

f? 
ns program at some 

time in the future. his argument is con- 
troverted by the fact that the defendants 
disposed of the dimethy: plystilfidc in 
,904.” 

‘I Srr 40 C.F.R. Pan 261, Subpan I). 
I2 Scr 40 C.F.R. $261.21. 
I* I: is perhaps wonh nothing thar RCRA 

does no, require dis sal ol hazardous wastes. 
Prudent retention o p” a waste in the hope it will 

COW! TW charged defendants with un- 
permitted storage and disposal of hazard- 
ous wastes at the Pilot Plant compound 
from June 1983 to April 1986. Only 
Gepp was convicted of the violations al- 
leged in this count. 

The United States Coast Guard had 
developed a program calkd the Chemic& 
Hazard Response Information System 
(CHRIS) project. As pan of the project, 
the Coast Guard contracted with the Cen- 
ter to study various hazardous chemicals 
in order to develop a manual for effcctive- 
ly responding to spills of those chemicals. 
At Gepp’s direction, many excess and 
leftover CHRIS chemicals were placed in 
a shed in the Pilox Plant complex. Others 
were stored at various locations about the 
Pilot Plant. 

On a number of occasions from 1980 to 
i986, Gepp was informed by employees 
and safety inspectors that there were 
problems with the stored CHRIS chemi- 
cals, including corrosion and breakage of 
containers, leaks and spills, generation of 
fumes, and proximity of incompatible 
chunica.ls. Gepp either made no response 
to these warnings or merely told staA to 
clean it up as best they could. Finally, in 
1986, the commander of the Center or- 
dered operations at the Pilot Plant halted 
and the complex ckaned up. Hundreds of 
different chemicals were removed and 
taken to the Aberdeen hazardous waste 
storage facility. Other chemicals had to be 
destroyed by detonation because they 
were too unstable to be transported. 

141 Gepp am&es that the chemicals 
were hazardous and that there was no use 
for them, but he asserts there was “little 
evidence” that he directed the storage or 
disposal operations. The government’s 
evidence, however, shows that Gcpp was 
in charge of operations at the Pilot Plant 
and that Gepp originally ordered the 
placement of leftover CHRIS chemicals 
in the storage shed. Gepp repeatedly jg- 
norcd warnings about the hazardous con- 
dition of the CHRIS chemicals and other 
chemicals that were improperly stored 
about the Pilot Plant. He undertook no 
actions to comply with RCRA in the 
storage and disposal of the chemicals prior 
to the 1986 cleanup. 

c 

somcdav be a treasux is permissible if it is 
stored in accordance with a RCRA permit. k 
40 C.F.R. 5261.2(e)(2)(iii). 
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F.MC Corp. cl. Commerce Dcppnrtment 31 ERC 1959 . 

this time period defendants were res 
sibie for maintenana of the Old llot p- Neil G. Epstein, Philadelphia, Pa., for 

Plant, that they were aware of th?hazard- 
plaintiff. 

Ronald Spritzer, Dept. of Commem, 
ous condition of chemical storage there,.- Wash.. D.C., for defendants. 
and that they failed to ensure that the Before Clarence C. Newcomer, district 
hazardous wastes were managed in ac- judge. 
cordance with RCRA. Defendants may -e. .-- 
have inherited an environmental problem, 
but their criminal culpability arises solely 

FUN Text oj Opinbn 

fronftheir own ongoing failure to comply 
with RCRA during the period they were’ 

Before the court is the defendants’ I 

responsible for the Old Pilot Plant. 
motion to dismiss complaint pursuant to 
Fed.R.Civ.P. 12(b)(6) alleging that plain- 

IX 
tiff FMC Corporation (FMC) has failed 
to state a claim uDon which relief mav be 

In view of the above, the judgment of granted. For the ktasons set forth bciow, 

the district court is 
the COUR will deny thc motion 

AFFIRMED. c- 
1. Background 

This case involves the assignment of 
liability and subscquept cleanup contri- 

FMC CORP. v. COMMERCE butions for the disposal of toxic rayon 

DEPARTMENT 
c dumping occurring during the Second 

World War. This case arises out of the 
application of the Comprehensive E,nvi- 

U.S. District court ronmental Response, Compensation and 
Eutern District of Pennsylvda Liability Act of 1980 (CERCLA), 42 

FMC CORPORATION v. LlNITED 
U.S.C. 0§9601-9675 (1983 & Supp. I 

STATES DEPARTMEST OF COM-- 
1990). Jurisdiction and venue is based on 

h{ERCE, et al., No. 90-1761, July 18, 
42 U.S.C. $9613(b), which provides for 

_ ̂ _A jurisdiction in the United States district 
I YYU .-- court and venue in any district in which .-.- -. the defendant resldcs. 

- 

Comprehensive Environmental 
Response, Compensation, and 

FMC brings this action against the 

Liability Act 
United States alleging that the govcm- 
ment. through the War Production Board 

Liability - Ownerr operatorr and- (WPB), is liable for a nitase of hazard- 
transporters (.17&2510) ’ ous substances at FMC’s rayon manufac- 

turing facility prior to FMC’s ownership. 
Liability - 

(,170.2555) 
Scope of liability 

(11 United States mav bc liable under 
Comprehensive Environmental Rc- 
sponsc. Compensation, and Liability AC: 
as operator of Virginia facil:ry that dis- 
posed of toxic wastes from rayon produc- 
IIO~ during World War II. because: (1) 
facility owner alleged that Cnited States.. 
micro-managed rayon indus:r!. during 
war by scrtmg standards for Icvel of OUI- 
put and buying facility’s output, and (2) 
Congress intended to subjccl government 
agencies to szme liability under CER- 
CL.4 as applies to private pakts. .,. 

Under CERCLA, the United States may 
be liable for the release if it is found to be 
an .“owner” or “operator” of a facility, or 
one who arranged (an “arranger”) for the 
transportation or disposal of toxic mate& 
als. 42 L.S.C. $9607(a). In addition, ii- 
ability r..d)’ attach under CERCLA if a 
parry s past actions contribulcd to the 
environmental damage even if that party 
is not currently in possession of the prop- 
err)’ or toxic subs:ances. 11 is on this basis 
that FM C seeks to hold the United States 
liable under CERCLA. The United 
States now moves to dismiss the 
complaint. 

On United States’ mo:ior, to dismiss ’ The dcfcndanu arc the United Slates Dc- 

suit by rayon manufacturer claiming that panmcm of Commerce; Rokn Molbachrr, 

government was liable for cos: of cleaning 
Secrcrarv of Commerce; and the United States 

up contamination under CERCL.4; 
of America? In this Memorandum, the defen- 

mo- 
tlon denied. 

_ dams will bc rollcclively refed IO as “the 
Unllcd Stales” or “the government.” 

. 

. 

. - 
* . 
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31 ERC 1958 U.S. v. Dee 

Defendants assert there was insuffi- of a $261.4(a) exclusion.“ However, WC 
cient evidena that management of the need not decide the issue, because dcfen- 
CHRIS chemicals was an environmental dams do not dispute that the government 
crime, becauri *’ ‘Sloppy’ storage proce- proved other unpermitted treatment and 
dures is [sic] not a crime.” They are 
simply wrong. Negligent and inept stor- 

$=IC of haurdous wastes at tbe Pilot 
- dumping of wastes on the ground 

age of hazardous wastes is o& of the evils and .inci,ncmtion of methyl chloride.” 
RCR4 was designed to prevent, and Corm! Four charged defendants with un- 
$6928(d) makes such egregious conduct a permitted storage and disposal of hatard- 
crime. ous wastes at the Old Pilot Plant from 

Count 77~~ charged defendants with A une 1983 to August 1986. Lentt and 

unpermitted treatment and disposal of ee were found guilty on this count. 

hazardous wastes at the Pilot Plant from The Old Pilot Plant had been used for 

June 1983 to March 1986.” Lentz and 
bench-scale laboratory ex rimenu. Op- 

Gepp were found guilty on this wunt. 
erations there ceased in 19 T 8, with chemi- 

Several rumps which collected materi- 
cals left in storage in various buildings. 

als from laboratories were located in the 
Beginning in 1981, when they becatt~ 

Pilot Plant. Periodically, the contents of” 
responsible for the Old Pilot Plant, Lentz 
and Dee were warned on several occa- 

the sump werr pumped to “neutraliza- 
tion tanks.” ” ljetwnn June 1983 and 

sions by safety inspectors that improper 

March 1966, numerous hazardous waste 
storage of chemicals at the Old Pilot Plant 

chemicals were dumped into the sumps at 
was creating a haaard and that the chcmi- 
eals should be removed in accordance with 

Gepp’s direction. Additionally, at the di- APO 200-2. Although Lenta had an em- 
rection of Gepp and Lentz, drums con--” loyee draft a cleanup plan for the Old 
taining hazardous waste chemicals were i. tlot Plant in 1983, hazardous waste 
cIea.ned by dumping the chemical onto the chemicals remained in storage there until 
ground at the Pilot Plant, then rinsing the 1986. Dee and hnu admitted at trial 
drum with acetone, alcohol or water, and that they were aware of the storage prob- 
dumping the rinsate onto the ground. lems at the Old Pilot Plant; Dee stated he 
Also, a Pilot Plant incinerator which was’ - did not consider deanup of the building a . . . 

. . not ~cmitted for incineration of hazard- 
ous waste was used to dispose of methyl 
chloride, which is a listed hazardous 
waste. 

Lentz and Gepp contend that any dis- 
posal of hazardous wastes into the Pilot 
Plant sumps was exempt from the re- 
quirements of RCU. The definition of 
solid waste excludes mixtures of domestic 
sewage and other wastes which go to a 
“publicly-owned treatment works.” 40 
C.F.R. 4261.4(a). The Pilot Plant sumps 
fed into neutralization tanks that were 
connected to a sewer system that fed into a 
sewa~r,, treatment plant. Defendants 

Q:&.~~*sY claim disposal into the Pilot 
Plant sumps was exempt from regulation 
under RCRA. 

[S] Defendants have not pointed to evi- 
dence in the record establishing the factors 

: 

1 

” Count Two involved storage and disposal 
of leftover CHRIS chemicals at the Pit01 
Plant. Count Three involved separate treac- 
ment and disposal of other chemicals at the 
Pilot Plant. 

“ The tanks were able to neutralize simple 
, acids and bases. bul drd nor provide treatment 

for other rypcs of hazardous waste. 

prFi?&<and Dee-conceit their wnvic- 
tions under Count Four claiming that 
they could not “inherit an environmental 
crime.” This vgument borders on the 
frivolous. The indictment charged dcfen- 
dants with unpermitted storage of hazard- 
ous wastes at the Old Pilot Plant from 
June 1983 to August 1986. There is sub- 
stantial evidence in the record that during 

‘* To come within this exclusion, the wzsules 
from the Pilor Plan: would have to mix with 
sanitary wastes from residences prior to enrcr- 
ing rhe sewage treatment facihry. See Comclr 
Pro Rexate Dr Lo S&d (1. F’urrro RICO Aqwduc! & 
Sewer Aah., 888 F.2d 180, 184-86 130 ERC 
14733 (1 SI Cir. 1989) (domestic sewage exclu- 
sion requires that the unitary waste come 
‘from residenm as opposed to bathrooms used 
by worke-s), crrl. dented, 110 S.Ct. 1476 ;30 
ERC 21341 (1990). Furthermore, the sewage 
plant would have to be a “publicly owned 
rrcarmerx .gorks,” as that term is defined by 
RCRA. See 40 C.F.R. $260.10. 

” We also need not reach appellants’ argu- 
ment that RCR4 chemicals were not detected 
at “hu?rdo;s Icvels” rn the rumps. We note. 
however, that RCRA flatly prohlbtcs unpcr- 

.mjttcd disposal of hazardous wastes. The con- 
centration of the wastes after disposal has no 
bearing on whether the disposal was illegal. 
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UNITED STATES of America, Appellee, 

v. 
David James CARR, 
Defendant-Appellant. 

No. 1163, Docket 89-1009. 

+ United States Court of Appeals, 
Second Circuit. 

Argued May 9, 1989. 
Decided July 25, 1989. 

Defendant was convicted of failing to 
report release of prohibited amount of haz- 
ardous substance in violation of CERCLA 
by the United States District Court for the 
Northern District of New ‘lark, Howard G. 
Munson, J., and defendant appealed. The 
Court of Appeals, Pierce, Circuit Judge, 
held that: (1) statutory reporting require 
ment for persons “in charge” of facility 
extended to persons even of relatively low 
rank who are in position to detect, prevent 
and abate release of hazardous substances, 
and (2) jury instruction in regard to defen- 
dant’s authority over area was proper. 

Affirmed. 

1. Health and Environment -25.5t5.5) 
Under provision in CERCLA which re- 

quires those “in charge” of facility to re 
port release of hazardous substances, per- 
sons “in charge” include those, even of 
relatively low rank, who were in position to 
detect, prevent and abate release of haz- 
ardous substances. Comprehensive Envi- 
ronmental Response, Compensztion, and Li- 
ability Act of 1980, 5 103, 42 U.S.C.A. 
$ 9603. 

2. Criminal Law *822(l), 1134(3) 
Appellate review of jury instruction in 

criminal matter challenged on appeal pro- 
ceeds in two stages; first, appellate court 
must focus on specific language chal- 
lenged, to determine whether it passes 
muster and thereafter, must review in- 
structions as a whole to see if entire charge 
delivered correct interpretation of law. 

3. Health and Environment -42 
Jury instruction to effect that if it was 

found that supervisor had any authority 
over either vehicle from which paint was 
dumped into pond or area, it would be 
sufficient to convict supervisor of failing to 
report release of prohibited amount of haz- 
ardous substance to appropriate federal 
agency in violation of CERCLA, was not 
improper; instruction explained that Super- 
visor must have exercised supervisory con- 
trol over facility in order to be held crimi- 
nally liable for his failure to report release, 
but that he need not have exercised sole 
control over facility. Comprehensive Envi- 
ronmental Response, Compensation, and Li- 
ability Act of 1980, 6 103, 42 U.S.C.A. 
§ 9603. 

Jonathan B. Fellows (George H. Lowe, 
Bond, Schoeneck & King, Syracuse, N.Y., 
of counsel), for defendant-appellant. 

J. Carol Williams, Attorney, Dept. of Jus- 
tice, Washington, D.C. (Donald A. Can, 
Acting Asst. Atty. Gen., Washington, D.C., 
Frederick J. Scullin, Jr., U.S. Atty. for the 
N.D.N.Y., Craig A. Benedict, Asst. U.S. 
Atty., David C. Shilton, Maria A. Iizuka, 
Attorneys, Dept. of Justice, Washington, 
D.C., of counsel), for appellee. 

Before KEARSE, CARDAMONE, and 
PIERCE, Circuit Judges. 

PIERCE, Circuit Judge: 
Appellant David James Carr appea!s 

from a judgment of the United States Dis- 
trict Court for the h’orthern District of 
blew York (Munson, J.), convicting him un- 
der section 103 of the Comprehensive Envi- 
ronmental Response, Compensation and Li- 
ability Act of 1980 (CERCLA), 42 U.S.C. 
4 9603 (1982 Br Supp. IV 1986). Under 
section 103, it is a crime for any person “in 
charge of a facility” from which a prohibit. 
ed amount of hazardous substance is re- 
leased to fail to report such a release to the 
appropriate federal agency. Appellant. a 
supervisor of maintenance at FOR Drum, 
New York, directed a work crew to dispose 
of waste Cans of.paint in an improper man- 
ner, and failed to report the release of the 
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hazardous eubstances-the paint-to the 
appropriate federal agency. At appellant’s 
trial, the district court instructed the jury 
that appellant could be found to have been 
“in charge” of the facility M) long as he had 
any ~upervi5or-y control over the facility. 

Appellant contend5 on appeal that this 
instruction ( was erroneous because (1) it 
extended the statutory reporting require. 
ment to a relatively low-level employee, 
and (2) it allowed the jury to find that 
appellant was “in charge” 50 long a5 he 
exercised any control over the dumping. 
For the reasons stated below, we hold that 
the statutory reporting requirements were 
properly applied to appellant. We also hold 
that the jury instruction challenged on ap 
peal; viewed as a whole, was not erroneous. 

BACKGROUND 
Appellant was a civilian employee at Fort 

Drum, an Army camp located in Water- 
town, New York. As a civilian employee at 
a military installation, he was supervised 
by Army officers. His position was that of 
maintenance foreman on the Fort’s firing 
range, and as part of his duties he assigned 
other civilian workers to various chores on 
the range. -In May 1986, he directed sever- 
al worker5 to dispose of old cans of waste 
paint in a small, man-made pit on the 
range; at that time, the pit had filled with 
water, creating a pond. On Cam’s instruc- 
tions, the workers filled a truck with a load 
of cans and drove to the pit. They backed 
the truck up to the water, and then began 
tossing cans of paint into the pond. After 
the workers hsd thrown in fifty or 50 car,s, 
however, they saw that paint was leaking 
from the cans into the wa*ter, so they decid- 
ed instead to stack the remaining cans of 
paint against a nearby target shed. At the 
end of the day, the workers told Carr of 
the cans leaking into the pond, and warned 
him that they thought that dumping the 
cans into the pond was illegal. Two truck- 
loads of paint cans remained to be moved 
the next day, so Carr told the workers to 
place those fans alongside the arget shed. 

Approximately two weeks later, Carr di- 
rected one of the workers to cover up the 
paint cans in the pond by using a tractor to 
dump earth into the pit. Another worker, 

however, subsequently triggered an inves- ’ 
tigation by reporting the disposal of the 
cans to his brother-in-law, a special agent 
with the Department of Defense. A 43- 
count indictment was returned against ap 
pellant, charging him with various viola. 
tione of federal environmental laws. The, 
indictment included charges under the Re- 
source Conservation and Recovery Act of i 
1976, 42 U.S.C. 0 6928(d)(2)(A), 18 U.S.C. 
Q 2 (Counts l-4), the CERCLA charges 
here at issue (Counts 6-6), and multiple 
charges under the Clean Water Act of 
1977, 33 U.S.C. Q§ 1311(a), 1319(c)(l), 18 
U.S.C. 0 2 (Count5 7-43). Appellant plead- 
ed not guilty, and a 6-day trial before a 
jury began on October 3, 1988. 

After the government had presented its 
evidence, it filed with the court variou5 
proposed jury instructions, including one 
regarding the definition of the term “in 
charge.” Over appellant’s objection, the 
district court gave the government’s pro- 
posed instruction to the jury, essentially 
unchanged, as follow5: 

There has been testimony that the 
waste paint was released from a truck 
assigned ‘to the workers by the Defen- 
dant David Carr. The truck, individual- 
ly, and the area of the disposal constitute 
facilities within the meaning of [CERC- 
LA]. So long a5 the Defendant had su- 
pervisory control or was otherwise in 
charge of the truck or the area in ques- 
tion, he is responsible under this law. 
The Defendant is not, however, required 
to be the sole person in charge of the 
area or the vehicle. If you find that he 
had any ,authority over either the vehicle 
or the area, this is sufficient, regardless 
of whether others also exercised control. 
The jury acquitted appeilant of all 

charges except Counts 5 and 6, the CERC- 
LA charges. The district court imposed a 
suspended sentence of one year’s imprison- 
ment? and sentenced appellant to one year 
of probation. This appeal followed. 

DISCUSSIOX 
I. 13re Meaning of “In Charge” 

Lender Section 103 
(11 Appellant raises two claims on this 

appeal, both of which arise out of the dis- 
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trict court’s instruction quoted above. The 
first claim turns on the meaning of the 
statutory term “in charge.” Under section 
103, only those who are “in charge” of a 
facility must report a hazardous release. 
There is, however, no definition of the term 
“in charge” within CERCLA. Appellant 
argues that the district court’s instruction 

+ was etieous because Congress never in- 
tended to extend the statute’s reporting 
requirement to those, like Carr, who are 
relatively low in an organization’s chain of 
command. 

Our analysis of appellant’s claim re 
quires a review of the statute and its legis- 
lative history. The language of the statute 
itself she& little light on the meaning of 
the term “in charge.” !&&ion 103 of 
CERCLA states only’that: 

Any person in charge of a vessel or an 
offshore or an onshore facility shall, as 
soon as he has knowledge of any release 
(other than a federally permitted release) 
of a hazardous substance from such ves- 
sel or facility in quantities equal to or 
greater than those detennined pursuant 
to 142 U.S.C. 96021, immediately notify 
the National Response Center estab 
lished under the Clean Water Act [33 
USC. 1251 et seq.] of such release. The 
National Respnse Center shall convey 
the notification expeditiously to all appro- 
priate Gpvemment agencies, including 
the Governor of any affected State. 

42 USC. 8 9603(a) 11982).’ The regula- 
tions implementing the statute fai! to de- 
fine the term “in charge.” See 40 C.F.R. 
fr 302 (1988) (EPA regulations). Since ir; 
meaning is unclear, we turn to the legisla- 
tive histo~ in an effort to determine the 
scope Congress intended *he term “in 
charge” to have. See Blum v. Stetson, 

1. The penalties provisions of section 103 relc- 
vant herein.-42 C.S.C. 6 9603(b)(3) @pp. I\ 
1986). reads, in pertinent pan, as follows: 

Any person- 
. . . 

(3) in charge of a facility from which a haz- 
ardous substance is released. other than a fed- 
erally permitted release. 

in a quantity equal to or greater than that 
determined pursuant to 142 USC. 5 9602) 
who fails to notify immediately the appropri- 
ate agency of the United States Government 

465 U.S. 886, 896, 104 S.Ct. 1541, 1548, 79 
LEd.2.d 891 (1984). 

When CERCLA was enacted in late 1980, 
Congress sought to address the problem of 
hazardous pollution by creating a compre- 
hensive and uniform system of notification, 
emergency governmental response, en- 
forcement, and liability. See gtncmfly 
Conqrees Clears “Superlund” Legi& 
tion, 36 Congressional Quarterly Almanac 

584-93 (1980) (history of the legislation). 
The reporting reqairements established by 
section 103 were an important part of that 
effort, for they ensure that the govem- 
ment, once timely notified, will be able to 
move quickly to check the spread of a 
hazardous release. See 1 Senate Comm. on 
Environment and Public Works, 97th 
Gong., 26 &as., A Legislative History of 
the Comprehensive Environmental Re- 
sponse, Compensation, and Liability Act 
of 1980 (Supqfind), Public Law 96-510, 
at 62 (Comm. Print 1983) hereinafter 
CERCLA &gislative History] (June 20, 
19’79 testimony of Thomas C. Jorling, EPA 
Asst. Administmtor); S.Rep. No. 848, 96th 
Chg., 26 S~JW. 22 (1980), mprinted in 1 
CERCLA Legislative History, supra, at 
308, 329. The broad reporting require 
ments of section 103-which extend to any- 
one “in charge” of a facility-were part of 
the House and Senate bills from their in- 
ception, see H.R. 85, 96th Gong., 1st Sess. 
0 106 (1979), reptinted in 2 CERCLA Leg 
islative History, supra, at 474, 499; S. 
1480, 96th Cong., 1st Sess. 4 3 (1979), re- 
printed in 1 CERCLA Lqietative Hi&o- 
VJ, supru, at 155, 163-64, and were carried 
through, substantial!y intact, into the ver- 
sion of the bill finally passed into law, see 
CERCLA, Pub.L. No. 96-510, 5 103, 9: 
Stat. 2767, 2772-73. _ 

as soon as he has knowledge of such release 
shall. upon conviction, be fined in accord. 

ante with the applicable provisions of title 18 
or imprisoned for not more than 3 years (or 
not more than s years in the case of a second 
or subsequent conviction). or both. Sotifica- 
tion received pursuant IO this subsection or 
information obtained by the exploitation of 
such notification shall not be used against an? 
such person in any criminal case. except a 
prosecution for pejuq or for givmg a false 
statement. 
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Brown, 479 U.S. 538, 541, 107 s.ct” 837, 
839, 93 LEd.2d 934 (1987). First, we must 
focus on the specific language challenged, 
to determine whether it passes muster. Id. 
A8 the district court itself acknowledged, 
the lanfiage at fsue likely fails this first 
prong. Next, we must “review the instruc- 
tions as a whole to see if the entire charge 
delivered a correct interpretation of the 
law.” Id (citing Fmncis v. Fmnklin, 471 
U.S. 307, 315, 105 S.Ct. 1965, 1971, 85 
LEd.2d 344 (1985)). The charge must be 
“viewed in its entirety and not on the basis 
of excerpts taken out of context, which 
‘might separately be open to serious ques- 
tion.” United States v. Clark, 765 F.2d 
297, 303 (2d G-1985). Considering the 
charge as a whole, we must attempt to 
discern what point of law the district court 
was, in fact, seeking to convey to the jury. 
See United States v. Toner, 728 F.2d 115, 
124 (2d Cir.1984). 

I31 A careful review of the challenged 
instruction indicates that the district court 
sought, through the charge, to explain two 
important principles to the jury: (1) that 
the appellant must have exercised supervi- 
sory control over the facility in order to be 
held criminally liable for his failure to re- 
port the release, but (2) that the appellant 
need not have exercised sole control over 
the facility. By taking the language of the 
instruction out of context-by focusing too 
narrowly on the district court’s use of the 
word “any”--appe!lant ignores the broader 
point that the district court was attempting 
to make to the jury. The court had already 
explained that the appellant .must have had 
“supervisory con rol” over the facility in 
order to be found guilty. The subsequent, 
challenged portior, of the instruction was 
therefore not directed at the breadth of 
authority that appellant must have had, but 
instead was intended to make clear that the 
apwliant need not have been the sole per. 
son in charge of the facility. Viewing the 
challenged language within the context of 
the charge as a whole rather than in “arti- 
ficial isolation.” see Cupp r. Xoughten. 414 
U.S. 141, 14H7, 94 S.Ct. 396, 400, 38 
L.Ed.Zd 36s (1973). we hold that the in- 
struction, though not idea!, was not errone- 
OUS. 
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CONCLUSION 

We have reviewed all of apr :!lant’s other 
arguments on appeal, and consider them to 
be without merit. The judgment of the 
district court is, therefore, affiied. 

Richard LEBERMAN, 
Plaintiff-Appellee. 
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JOHN BLAIR & COMPANY, 
Defendant-Appellant. 
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Former employee brought action 
apainst former employer to recover sever- 
ance payments. The United States District 
Court for the Southern Disttict of New 
York, Shirley Wohl Kram, J., awarded for- 
mer employ. _ damages. Former employer 
appealed. The Court of Appeals, Meskill. 
Circuit Judge, held that genuine issues of 
material fact existed as to whether terms 
of employment severance agreement were 
superseded by another agreement and 
whether severed employee acted in good 
faith in determining amount of severance 
pay that he was owed, precluding summar) 
jud,-ment. 

Reversed and remanded. 
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as to whether terms of employment sever- 
ance agreement were superseded by anoth- 
er agreement and whether severed employ- 
ee acted in good faith in determining 


